TAML. LEE
JEANM LEE

| BLA 96- 35 Deci ded August 27, 1998

Appeal froma decision of the Mntana Sate Gfice, Bureau of Land
Managenent, decl aring six mining clains abandoned and void for failure to
pay cla mnai ntenance fees. MM 183415 - MIMMC 183420.

Rever sed.

1 Mning Qains: Rental or dai mMiintenance Fees:
General |y

Under section 10101(a) of the Qmi bus Budget

Reconci liation Act of Aug. 10, 1993, 30 US C § 28f(a)
(1994), the holder of an unpatented mning claim mll
site, or tunnel siteis required to pay a claim

nai nt enance fee of $100 per claimon or before Aug. 31
of each year for the years 1994 through 1998 and
failure to pay the fee concl usively constitutes a
forfeiture and renders the claimnull and void by
operation of law The statute gives the Secretary
discretion to waive the fee for a snall mner who hol ds
not nore than 10 mning clains, mll sites, or tunnel
sites, or conbi nation thereof.

2. Mning Qains: Rental or dai mMiintenance Fees:
General |y

The Qmi bus Budget Reconciliation Act of Aug. 10, 1993,
is silent regarding the situation in which a cl ai nant
has tinely filed a wai ver certification for an
assessnent year and during that year transfers the
claimto a person who is not eligible for a waiver.

The regul ations have filled that void wth the | anguage
of 43 CF. R 8§ 3833.1-5(g), which requires that the
transferee pay the nai ntenance fee at or before a
particular tine. However, failure to do so does not

i nvoke the statutory concl usi ve presunption of
forfeiture, absent notice and an opportunity to conply.

APPEARANCES  TomL. Lee, Gand Rapids, Mchigan, pro se, and for Jean M
Lee.
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(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

n January 8, 1991, (harles Brand and R ck Beyer |ocated a nunber of
placer mning clains in Ganite Gounty, Mntana, including the B ue Ruby
#17 through #22. They recorded the clains wth the Montana Sate (fi ce,
Bureau of Land Managenent (BLM, on January 30, 1991, and recei ved
recordation nunbers MIMVC 183415 t hrough MIMMC 183420 for the B ue Ruby #17
t hrough Bl ue Ruby #22 cl ai ns.

In 1992, as part of the Departnent of the Interior and Rel ated
Agencies Appropriations Act for Hscal Year 1993 (the Rental Fee Act),
Pub. L. No. 102-381, 106 Sat. 1378-79 (1992), Gongress provi ded that each
claimant "pay a claimrental fee of $100 to the Secretary of the Interior
or his designee on or before August 31, 1993," for each unpatented m ning
clam mll site, or tunnel site to hold such claimor site for the
assessnent year ending at noon on Septenber 1, 1993. (Enphasis added.)
The Rental Fee Act al so contained an identical provision establishing
rental fees for the assessnent year ending at noon on Septenber 1, 1994,
requi ring paynent of an additional $100 rental fee on or before August 31,
1993. 106 Sat. 1378-79. ongress further nandated that "failure to nake
the annual paynent of the claimrental fee as required by this Act shall
concl usi vel y constitute an abandonnent of the unpatented mining claim mll
or tunnel site by the claimant * * *." 106 Sat. 1379; see also 43 CF.R
§ 3833.4(a)(2) (1993).

The only exenption provided fromthis rental fee requirenent was
the so-called "snal| mner exenption,” available to clai nants hol di ng
10 or fewer clains or sites on Federal lands who net all the conditions
set forthin 43 CF R 8§ 3833.1-6(a) (1993). Wishburn Mning G., 133 IBLA
294, 296 (1995). The regulations required that a clainant apply for the
snal | mner exenption by filing separate certificates of exenption on or
bef ore August 31, 1993, supporting the clai ned exenption for each
assessnent year clained. 43 CF.R § 3833.1-7(d) (1993). No grace period
for filing late certificates of exenption was provi ded by Depart nent al
regul ati on; those docunents nust have been recei ved by BLMon or before the
date required by regulation. See 43 CF.R 8§ 3833.0-5(m (1993); Nannie
Eowards, 130 IBLA 59, 60 (1994). This strict filing requirenent resulted
fromthe requi renent inposed by Gongress that, for every unpatented m ni ng
claim "each clainant shall, except as otherw se provided by this Act, pay
aclamrental fee of $100 to the Secretary of the Interior or his designee
on or before August 31, 1993." 106 Sat. 1378.

Qh July 19, 1993, Brand, Beyer, Mitthew S einbrueck, and Bronwen
Mller filed a relinquishnent of 25 mning clains wth BLM O August 20,
1993, the sane four individuals filed a Gertification of Exenption from
Paynent of Rental Fee for the 1994 assessnent year for 10 cl ai ns,
including the B ue Ruby #17 through #22. 1

1/ The case file does not contain a separate certification for the 1993
assessnent year for the clains.
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[1] 1 August 10, 1993, (ongress enacted the Qmi bus Budget
Reconciliation Act (Budget Act), section 10101(a) of which provided that
the hol der of an unpatented mining claim mll site, or tunnel siteis
required to pay a cla mnai ntenance fee of $100 per clai mon or before
August 31 of each year for the years 1994 through 1998. 30 US C § 28f(a)
(1994). Uhder 30 US C 8§ 28 (1994), failure to pay the cla mna ntenance
fee "shall conclusively constitute a forfeiture of the unpatented mning
claam mll or tunnel site by the claimant and the clai mshal | be deened
null and void by operation of law" Section 10101(d)(1) of the Budget Act
gives the Secretary discretion to waive the fee for a snall mner who hol ds
not nore than 10 mning clains, mll sites, or tunnel sites, or conbination
thereof, on public |ands and has perforned assessnent work required under
the Mning Law of 1872. 30 US C § 28f(d)(1) (1994). BLMhas inpl enented
this statute wth a regulation that requires a clainant to file "proof of
the * * * conditions for exenption * * * wth the proper BLMoffice by the
August 31 i nmedi atel y precedi ng the assessnent year for which the wai ver
issought." 43 CF.R § 3833.1-6(d)(2).

h August 4, 1994, Brand, Beyer, Seinbrueck, and Mller filed a

Mai nt enance Fee Paynent Vi ver Certification for the 1995 assessnent year
for 10 clains, including the B ue Ruby #17 through #22. 2/ n February 21,
1995, TomL. Lee and Jean M Lee filed a quitcla mdeed wth BLMshow ng
that Brand and Beyer had transferred their interest in the B ue Riby #17
through #22 clains to the Lees on January 6, 1995. 3/ Onh Mrch 28, 1995,
BLM acknow edged recei pt of the quitclaimdeed stating that "[o]ur records
now show that TomL. Lee and Jean M Lee are the record title hol ders of
these mning clains."

h August 24, 1995, BLMreceived a check fromTomLee in paynent of
nai nt enance fees for 14 mning clains, including the B ue Ruby #17 t hrough
#22. BLMacknow edged that as paynent for the 1996 assessnent year.

In a decision dated Septenber 25, 1995, the Montana Sate Gfice, BLM
decl ared the B ue Ruby #17 through #22 cl ai ns abandoned and void. The Lees
filed a tinely appeal .

2/ Inanotice to Beyer and Mller, dated Feb. 17, 1995 BLMstated

the notarized signatures of all owers were required. BLMnoted that

its records showed Beyer and MIler as owners of the B ue Ruby #3

(MIMMC 196918), one of the other clains included on the certification,

and expl ai ned that Beyer had signed the certification for hinself and

as agent for Brand and Sei nbrueck, but that MIler had not signed. BLM
returned a copy of the certification so that the required signature coul d
be supplied. Beyer provided MIler's notarized signature on Feb. 28, 1995.
3/ There is a discrepancy in the deed because it states that the
transferees "executed this Deed this 6th day of January, 1994." However,
the notary public's acknow edgnent shows the actual date of execution to be
Jan. 6, 1995. Qher evidence in the record al so supports a finding that
the deed was executed on Jan. 6, 1995.
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Inits decision, BLMrelied on the date on the face of the quitclaim
deed, January 6, 1994, in stating that the transfer had taken pl ace
during the 1994 assessnent year, but that the Lees had not provided it wth
notice of the transfer until the 1995 assessnent year. BLMcited 43 CF. R
§ 3833.1-5(g), which provides:

If awaived mning claimor siteis transferred in total or
inpart toaparty not qualified for a waiver, the waiver is
forfeited for the mning claimor site or portion of interest
therein transferred to the unqualified party. The nai ntenance
fee for the previously waived claimor site wll be paid for
the assessnent year in which the transfer was effective under
Sate law pursuant to 8 3833.3. The applicable deadline is the
August 31 on or immedi ately after which the transfer is
effective under Sate | aw

BLMdid not nmake a specific finding as to the effective date of
transfer under Sate law However, BLMconcl uded that the Lees were not
qgualified for a waiver during the 1995 assessnent year because they hel d
nore than 10 clains and that Brand and Beyer "forfeited" their waiver for
the Blue Ruby #17 and #22 clains for the 1995 assessnent year when they
transferred their interest inthe clains to the Lees. BLMdeclared the
B ue Ruby #17 through #22 cl ai n abandoned and void "for failure to furni sh
the required mai nt enance fee paynent in the anount of $100 per clai mon or
bef ore August 31, 1995, for the 1995 assessnent year."

During the 1995 assessnent year the Lees acquired by quitclai mdeed
the interests of Brand and Beyer in the clains at issue. Because the Lees
were the owners of nore than 10 clains, they were not eligible to receive
a wai ver for the B ue Riby #17 through #22. Therefore, in accordance wth
43 CF.R § 3833.1-5(g), the Lees were required to pay the nai ntenance fee
for the assessnent year in which the transfer was effective under Sate
law the deadline for filing being the August 31 on or imedi ately after
which the transfer is effective under Sate | aw

In this case, the quitclai mdeed was executed on January 6, 1995,
recorded in Ganite Gounty on January 18, 1995, and submtted to BLMon
February 21, 1995. Wothout deciding specifically the effective date of
transfer under Montana law it is clear that under the applicabl e
regul ati on, nmai ntenance fees for the 1995 assessnent year were required to
be paid on or before August 31, 1995, for the clains. The Lees paid
nai ntenance fees for the clains on August 24, 1995. A though the cover
| etter acconpanyi ng their paynent does not refer to any assessnent year,
the Lees state on appeal that they "inquired as to a requirenent for paying
nai nt enance fees for the newy transferred clains, and were tel ephonical ly
inforned by an agent of the BLMthat no requirenent for the paynent of
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such mai nt enance fees would arise until on or before August 31, 1995 for
the next successive year, 1996." (Satenent of Reasons (SR at 3.) Uon
recel pt of paynent, BLMcredited the fees to the 1996 assessnent year.

(SR E. 6.)

[2] It is well established that a statutory requi renent nay not be
treated as a curable defect. NT.M, Inc., 128 IBLA 77, 79 (1993); Harvey
difton, 60 IBLA 29, 39 (1981). However, in this case, the requirenent
to pay fees for clains under a waiver that are transferred to a party who
isnot qualified for a waiver is not a statutory requirenent. It is
established by regulation, as is the deadline for filing those fees.

Thus, the question presented is whether the statutory concl usi ve
presunption of forfeiture nandated by section 10104 of the Budget Act,
30 USC 8§28 (1994), is applicable inthis case. 4 V¢ concl ude that
it is not.

In so concluding, we are guided by this Board' s precedents
relating to section 314 of the Federal Land Policy and Managenent Act of
1976, 43 US C § 1744 (1988), where we determined that, if a regulatory
requirenent did not replicate a statutory nandate, we woul d treat the
failure to conply wth the regul atory requirenent as a curabl e defect.
Harvey difton, 60 IBLA 29, 34 (1981); Robert P. WIlson, 57 I BLA 40, 42
(1981); Perry L. Johnson, 57 IBLA 20, 22 (1981); Harry J. P ke, 57 IBLA 15,
17 (1981); Feldslite Gorporation of Averica, 56 |BLA 78, 81-83, 88 |.D
643, 646 (1981); see Topaz Beryllium®. v. US, 649 F.2d 775, 778
(10th dr. 1981).

The Budget Act is silent as to the situation in which a clai nant has
tinely filed a wai ver certification for an assessnent year and during t hat
year transfers the claimto a person who is not eligible for a waiver. The
regul ati ons have filled that void by requiring that the transferee pay the
nai ntenance fee at or before a particular tine. However, we do not believe
that BLMmay declare the claimforfeited and null and voi d by operation
of lawfor a failure to pay those fees on or before the established tineg,
absent notice and an opportunity to conply.

In this case, the record indicates that the Lees enclosed wth their
notice of appeal filed wth BLMa check in the anount of $600 for the nain
tenance fees for the 1995 assessnent year for the B ue Ruby #17 through
#22. Thus, having received notice in the formof BLMs Septenber 25, 1995,
decision of the regul atory necessity to pay the fees, the Lees conpli ed.

4/  Athough BLMdecl ared the cl a ns abandoned and void, under 30 US C

8 281 (1994), the failure to pay nai ntenance fees concl usively constitutes
a forfeiture of the clains and they are deened null and void by operation
of law
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis rever sed.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

John H Kelly
Admini strative Judge
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